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1 temporary restraining order (TiO) and order to show cause re:

2 preliminary injunction. The Court denied the TaO reque.e. on

3 May 14, 1996, and set ~ briefing schedule for the requests for

4. preliminary injunction. The Court alao consolidated the two

5 action. for trial pursuant to Federal Rule of Civil P~ocedure

6 42(a).

7 The parties submitted briefs according to the schedule

8 set by ehe Court. On June 20, 1996, the Court ordered the

9 parties to submit supplemental briefing on the issue of the

lQ bond requirement un4er Federal Rule o~ Civil procedure 6S(c),

11 which briefing was suDmitted in a timely manner. A hear2.ng

121 wa. held in this matter on July 2, 1996.

13 pr'SP";OM

14 I. Legal Standlrd for Preliminary InjupctigA

15 Federal Rule of"Civil Proced~. 65 authorizes ~~e Court

16 to grant preliminary injunctive relief. Thia C1rcu1e applies

17 the tracUti.onal test for determining whether this .quitabl.

18 remedy i8 warranted. -under the traditional te8~, a party i.

19 entitled to a preliminary injunction if i~ damon.tr~te8: (~) a

20 likelihood of ~cc.s. OD the merita aDd • poal1b111ty ot

21 irreparable iAjuzy, 01' (~) the existeee of .erious qu••tions

22 on tha ..rit. aDd a' balance of harcUhip. tippiDg in its favor.

23 The.. are DOt two 1'Ddepenc:IeDt test., but the extreMl of the

24 continuum ot equitable discretion.- M't i gp,l W1'41LfO rcd. y.

25 BurlinSJtM NgIthem a·", 23 P.Jd. 1.508, 1510 ('~h C1r. 1994)

26 (citing pund Cor Animal•. Ins, y. Lujan, '62 F.2d 1391 (9th

2'7

28
Covenant of Good Faith and Pair Dealing, Mi.appropriation of
Trade Secrets and. Unjuat BDrichment. (96-1692 Complaint.)
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2 Ac1diti.onally, II (iln ca••• where the public interest is

3 involved, the district court mu.t alao examine whether the

4 pu~lic interest favors the plaintiff." Fund fgr Apimals, 962

5 F.2d at 1400.

6 II. AgpljG't i QP

7 Likelihood o~ SUCC8S8 oc the x.~it.

e 1, I;each gf Contrast -- Billip; ~;reements

9 Plainti~f. AT.T's and MeI'. second claim for relief, and

10 plaintiff Sprint's fifth claim tor relief, assert that

11 defendants have breached the Billing Agr.,ments.

12 a. Legal • taAClar4

13 To preva11 on a claim tor breach of contract, the

14 plaintiff must alleg,'and prove fact••uff1cient to establish

IS the following: (1) a contract; (J) plaintiff'. perf~~nce or

16 excuse tor non-performance; (3) defendant's breach; and (4)

17 resulting damage to plaintiff. Kliebert y. Genlr.l In•. Co<

18 of Am., 68 Cal.Jd 8~~, 830 (1968): 4 Witk1n, C,lirgtpfo

19 Procedurl I 464 (3rd ed. 1985).

20

21 Exhibit D (-Proprietary tnfo~tion·) .ection ] o! the

22 Pac1f1c Bell/AT.T B111iDg Agreement controls the handling of

23 propri.~.ry information which 18 provided under the Billing

26

2S

26

27

28

:' The .111109 Agreeraenta between Pacific Sell and Mel,
and Pacific 8ell and Sprint were filed with the Court under •••1.
Cefenc1ant. have eoncea.cl that. there 18 no su):)8tantive cU..tinction
betwe.n the three S1l1ing Agreements w1th re.pect to the
provisiona at issue in ~. action. Based on a review of the
Agreement•• the Court concur. with that ••••••m.nt.

-5-
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1 Agre.ment. Paragraph a provides, in relevant part, that

:2

3

4

5

Proprietary Info~tion d••~~1bed above shall . . . be
held in confidence by the Receiving ~arty . . . shall net
be disclosed to third persons b~t may be disclosed to
contrac~or. and a~ent. who have a need tor it . . . &bIll
be uRed +"Q%" tne'purpose' felted h.r.;n; and may be used
or disclosed for' other purposes only upon auch terms and
conaitiona .8 may be mutually agreed upon by the Parties
in writing.

6

7 (Banco cecl. Ex. 1 p. 2 (empha.i. added).) paragraph C of

8 ••ct1on 3 further .provides that

9 Each Party acknowleages that a Party's Proprietary
Information may be commingled with :nformation of the

10 other Party. Accordingly the Parties shall, to the
extent practicable, use good fait~ .ftor~8 to ensure that

11 such Proprietary Information shall be maaked or rendered
mechanically inacce••1ble to the otbe~ Party. However,

12 there may be inatanc.. in which effort. to ma.k or screen
.uch Proprietary Information are 1mprac~1eable, or in

13 which diacloaure is inadvertent. In such instance., ~
Receiyin; party will neitb.r MI' 9r di.elo•• tn.

14 Prepri.t';y Infgrmatign ••sept AI r.;pit&4 to Culfill
it. Qbli~Ati9ft. UQder Cbi. AQr.em'ot, and ahall put in

lS place procedure, .s described in the preceding._
j paragrap~.

16

17 (Banco Oecl. EX. 1 p. 2·3 (emphaai. added).)

18 o. Appli.caticm

Pacific Bell i. cl••~ly in breach of ita Billing
.,

20 Agreemant. vitb tbe plaintiff.. ne&-e ia no dispute that

21 tho•• Billing Agreeaeftt. are contract.. CC-96-16'. compl.

24 '14; C·'I-1"2 AD.war 1 111 C-'I-l"l CampI. 11 14, 2.; C-96-

23 1'91 An.we~ 1t 11, 21~) There 1. DO di.put. that plaineif£8

24 ha"e regularly tran8nl1t:ted cSatabaties conta1n.1n9 long ~.t:anc.

2S information to Pacific ..11 pur.uant to the•• Agr••men~s. (C-

26 96-1691 Answer' l';.C-'I-l't2 ~er 1 14.) There is also no

27 a1spute that the tranSmitted inlormaticD is confidential and

28 proprietary witbin the meaning of the Jilling Agr.ements. (C-
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1

2

3

4

5

6

7

8j
9

10

11

12

18

19

20

~1

22

23

24

2S

~6

27

28

'6-1691 Answer 1 16; C·'6-1692 Answer' 16.} Detendanes

further admit that Pacific Ball U8.8 the informacion provided

by the plaintiffs as p~rt of the calculation of the TlR. (~

elizondo Oecl. " 7-a.)

Defendant. argue that Pacific Bell has not infringed the

Billing Agreement. because the•• Agre.ments do not men~ion the

TBR or proh~bit use of the TBR. They argue that since

plainti~f. do not own the informat1on on customers' bills. and

are at no time aware of the TaR, u.. of the TBR i. not

restricted by the Agreementa.

This argument miaconatrues plaintiffs' claim, which is

concisely and accurately .tated in plaintiffs' reply brief.

IIOwnership of [the TBR] i. irrelevant to this dispute.

Pacific is free to obtain such billing information frgm the

customer. At i ••ue 1. Pacific's misappropriation o~..

information from the grgpri.t':y billing databA'" created by

plaintiff. and made available to Pacific for the limited

purpo... of billing and collecting for long d1.taDce

service•. - (Reply at 1-3 Cempa••i. in original).J

Defendant.' progr.. u.e. the TaR frgmCbc billipg

databl•• vh1ah 1- ere.tad Dy r:ombilling the intormat10l'1

tran..itt.4 fraa the plaintiffs with defendanta' other billing

in!oZ1l&tion. It 1. the WIa of that 4_C,'.'. that cotultitute.

a breach of ~ 8illiDg Agreement., net =hl va. Af the Til

itse1t. It 1. undisPuted ebat the information tran.mitte4 by

plaintifta i. u.ed to create the Tla. (Ilizondo Deel. " 7­

8.) Since the tr~itteG infortUation fall. within the

Agr••ments, creation of the TBa is a 11.1& of that information,

-7-
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1 which i. governed by the ~re.ments. Furthermore, the billing

2 database which containa the TaR for each cu.tomer is created

3 by commingling plainti~fs' proprietary information with

4 Pacific Bell's information. The use of thae commingled

5 databae. fall. squarely within section 3(Cl to Exhibit D of

6 the AT.T/Pacific Bell Agreement, and similar proviaions in the

7 MeI/Pacific Sell and Sprint/Pacific Bell Billing Agreemene•.

8 Defendants do not ••••rt that the Pi Award. program is

9 one of the purpos•• of the Billing Agr••mants, and admit that

10 eh. plaintiffs have not authorized the u.. of their

111 proprietary information as P&%t of the pa Awards program. (C-

121 96-1691 Compl. " 43-44; C-9'-1"1 ~r " 39-40; C-96-16g2

131 Compl.'1 42-43, C·96-l692 Answer .1 38-39.) Therefo~e,
I

14 1 Pacific Sell'. u•• of the TBR from ~ha billing database is a

lS breach of the Billing AgT.amact•.

16 Since tha .videnc. and admis.ion. which are before the

17 Court SlC.rly demonstrate that Pacific Sell'. us. of the TBR

18 dat~ from the b1111ng databa.e. br••eh•• the Billing

19 Agreements, plaintiff. have demon.t~at.d a strong likelihood

~o tha~ they will ·succeed on their breach of c:ontract claim.

21 2.

22 'l.1ntiffa' first claims for raliaf .s.art that, in

23 ad.dition to violation; the Billing Agr....nt., ciefenclants' u.e

24 of their databa••• in it. PB Award8 program violates the

25 Telecommunications AC~ ot 1996 (Nth. 199' Act·), ~7 u.s.c. 5

26 222. O.f.ndant. di_pute this contention, aDd as.ert that the

~7 'I'BR. information in qu••tion belong. to the customer., and. not

28 the plaintiff., pursuant to ••ctien 222(c) and 222(!) (1) (9) of

-8-



1 the 1996 Act.

· ...
- --

2 a. Legal Sta.udaPd

:3 Sece10n 22~ o~ the Telecommunications ~t of 1996

4 provides, in relevant part:

5 (a) In general

6

;

8

9

10

1~

12

1)

l4

15

16

17

:8

19

21

22

23

24

2S

26

27

28

~.ry telecommunication. carrier has a duty to prot'c t
che cOk!idcntiality at proprietary informat~Qn 0:, ana
relating to, ~hcr telecommunication. carrier. . . . and
customers . . .

(b) Confi4ential1ty of carrier in!orma~ion

A eelecommun1cation8 carrier that receives or obtains
prop~1etary information from another carrier tor purpo.e.
of providing any telecommunicationa .ervice ahall use
such information only for such purpo.e, and .hall ppt HGe
IVeD information :9r it. gwn marXeting .t=or;.·
(c) ConfiQentiali~y of custo••r proprietary ~etwork

intoZ'IUt1on

(1) Privacy requirements for telecommunications
carrie;-.

Except a. provided. by law Dr with the APprgval of
the Ql.tomer , a tel.OOiiiAunieationa carrier that
rece1vea or obtains cu.tomar proprietary network
in!ormaeion Rx virtu, Sf tt' prpyi.ioA of a
talesgmmuftjs.,iQAI .eryis••hall only use, disclose,
or permie acee•• to indiv1dually identifiable
cu~t~r proprietary network information in it.
provision of (A) ~e telecommunication. .ervice from
wb1c:h .v.c:h iafomation i. ~ri'Y'ed. or (D) services
nece• .uy to, or uae4 1a, tbe proY1aicm of such
t.l.~1catlona .ervice. iDcluding the p~li.hing
of directorie•.

47 C.S.C. 1222(a)-(c) (empha.1. added).

Cuetomer Proprietary Network tn!ormat1on (-CPNX-) 1.

define<! as:

(A) information ~h.~ relate. to the quantity. technical
configuration, type. destination, and amount of u•• of a
telecommunicationa ••~iee .ubscribe4 to by any customer
of • telecommun1cat1ona carrier, and that 1. made
available to tbe earrier Dy the cu.tomer .olely by virtue
of the carrier-customer relat1onah1Pi and

-9-
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1

3

4

5

S
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s

9

10

11

12

13

14

15

16

17

1S

19

20

21

22

23

25

26

27

29

(8) lnformation contained in the bills pertaining to
telephone exchanwa .ervice or telephone eoll servi~e

rece1vtd by a customer ot a carrier;

except that sueh term doe. not include subscriber l1at
information. .

47 U.S.c. 5 222(£) (1).

The meaning and'~cope of these provi.ion. appears to be a

question of first impression.

b. ~llcatio21

As discu••ed above, the i ••ue 1n th1. ca.e is ~, .s

defendants argue, whether defendants' use of the IIB or total

amgunt each customer apena. on telecommunicatiou. .erViees

each month as the basi. for awarding points in the AS Award.

program violates the 19" ~t. Rather, the is.ue i. whether

defendants' use of pl.iDti~fa' databaael .a pare of the

pros... that is used to create the TBR datab-I • u.ed in the PB

Awards program violates tbe 1'" Act.

Pla1nt1ff. contend that defendants' ~ of che d.t.c••••
transmitted by the plaintiff. violat•• ~7 U.S.c. I ~22(a).

Plaintiffe ••••rt that thea. daeaba••••~. proprietary

information, &D4 tha~ Pacific ••11 ha. breaehad it. duty to

protect the corafj.4en1:1ality of the databa.... Defendant.

argue that the TIa 1- -information contained in ehe billa

perta~tDg to telephone axchaDge ••rvice r~c.ived by •

cuatomer of • carrier- and i. therefore CPNI under "'U.S.C. I

222(f) (1) (B). Defendant. further argue ehat .inee they are

using this e'K% -wit.h the approval o~ tn custamar M
, eheir

aceions are authorized by I 222(e) (1).

The plain langu.ge of section 222 .upports defendanes'

-10-
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1

2

3

4

5
I
I

E)

7

8:

S1

10

11

12

13

14,

15

16

17

18

19 i

20

21

2J

23

24

25

26

2'7

28

.J~_. _ •• ~_ .. l

a:gumant: that all of the lnformAt1on Mcontained in ehe billa

pertaining to t.l.ph~n. exchange service or telephone toll

••rvic:e received by a cu.tomer ot a canier- 1. CPNI.· 47

U.S.C. 5 222(f) (1) (8) .• However, the fact: that: ehe amoune of

an inalvidual cU8tomer'. TBR ia CPNI does not defeat

plainCiffs' claim. Plaintiff.' databa.e. do not appear on

customers' bills, snd therefore the dAsabase, are not CPNI.

even if some of che data within those databa.es is.

Further, section 222(c) (lJ doe. not apply to ~ CPNI.

Thi•••ction only applies to CPNI which a carrier receives -by

virtue of its provision of a telecommunicaeiona .erv1c.·. .7

V.S.C. I 222(c) (1). Pacific Ball do•• not receive the

plaintiffs' databaa•• , which are u••d to create the T~R

database that defendant. ~. u.1ng, by virtue ot providing.

t.l.com~unicationss.rvice. It receives that 1ntormAt1on by

virtue of providing billing .ervic••. 1 Therefore, while those

• Pla1nc1ft. CODteD4 ~ba~ ••ction 222(f) (1) (S) mu.e be
CQnstrued in connection w1th (f) (1) (A), .uch that only
information which ••t. =.t.A raquirament.. ia CPNI. This is not a
r.a.enable CQl18truct:.1CIl of the .t.tl.l~.. SuD••ct1oM (A) and (.8)

each start: witb the wed -informat.iCA' aDd ae.C1'1!M 41ff.rant
type. of Womat:!.oll. The plaiD M&Ding of the•• 8Ub••c:t:!.OIW ia
that CPNI iDcluda.~ the 1ntoJ1lAt1OD eu.ac:u.ae4 in aubaect i.on
CA) aDd the 1DfoZ'IUticm cliac:waae4 ill ~.ection (B). Mopting
plaintiff.' reading wcuJ.cS 1••4 to a crampe 1Dtexpncation of
sub.acti= (I.) WMS-., for exel!lllpl.. J.nforaaacion a:-egardiDg the

. technical configuratian of ••"ice. providacl to a cuatam.r would
not b. ePN!, an4 therefore would not be protected, unl••• that
iAformat1ou .ppea~.d QA tn. CU8tomar'. bill.

5 47 U.S.C. I 153~. a. amended by the 119' Act, define.
Rt.lecommunieationa ••rvlc.- •• -the oft.ring of
telecommunication. for a tee 41~.ctly to the public. . . M 47
U.S.C. S .53("). TelecommuDication. i. defined aa -the

-ll-
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2 se::e:"~n 222 (c) (1) ."

3 I~t.ad, plaintiffs' proprietary information is protected

4. by section 222(a). Th~ qua.tion, therefore, i. whether the PB

5 Awards progrAm AS currently implemented violate. the 8ection

6 222(a) duty to protect the confidentiality of t~t

7 info~.ation.

e Oefendants' uae of the TBR databa••• which are derived

9 from plaintiff.' proprietary information ra.ult. in the

10 ~nauthor1zed disclosure of that information. Plaintif:. have

11 proffered avid.anca demonstrae1n; ehae the average 10c...l phone

12 bill is $25.00 and thus that there 1. a direet relation.hip

13 becwe.n t.ne &mOunt of a customer'. TBR. and. the amount: of that

14 customer'. ~ot.1 long dlatance usage.' (Mann.l~a Decl .•, 15·

15

16

l7

:'9 ;'

20

21

22

23

26

27

28

transmission, between or among points specified by the -user, of
ir.formation of tha Wier'. choo.i.ng, witho\lt change in the form or
coneent of the inforlD&t,ion a. 8ent and r.e.ived." 47 U.S.C. 5
153(43). Pacific B.ll'~ provi.ian of billing ••rvice. to
plaintiffs i. not "telecommunicat1oD.- under thia defin1tion, and
:~~s CL-~ot be a -telecommunications service.-

C tndeed, the fta is no~ the OQly 1nfOZ'll&tioD wh1cb
appears on a cuatOlleZ". bill. Molt, if not all, of the 8pec:ific:
inlormatiOD re1ate4 to long di.tance u.age ~1c:h pl.iDt~ff.

transmit to Pacific .el1 UDdar the ailliDg Agr....Dt. app.ars cn
a t:",.tOlMZ'-' bill. All o! this 1nforution 1. theretoZ'. <:PNI
pur.uAnt to eh. dafiDit1= 1.11 222 (f) n,) tal. If the man fact
thAC chi. intoZNatiaa 1. ~I ware sufficiaat to relieve 'ac1tic
Bell of ita duty tg pl.ipt!~f. to protect tba canfi4entiality of
the daeabaee., tben the port1ons of plaintiff.' databaa•• which
c:onc:ain any informaticm that alao appear. 011 • CU.tOlMZO'. ))111
would not belong to ehe plaintiff. under defendant.' theory.

., Defendant. have not provided ally ev14eAce to rebut; thia
assertion, bue merely •••ert that ehe ;XISt amount; Qf &
particular cU.~Qmer·. long diacance u.age CAano~ be determined

-12-
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1 16.) By. providing parti•• who are not subject to the Billing

2 A;reement,~. Pacific 5.11 Extras or Brielery , Partners

3 (the primary wfu1f111~nt center- contracto~ fo~ the fa Awards

4 program) I with TBR in~Qrmation, Pac1f1c Bell provide. a liat

5 of plain:ifta' customers WQO ha~e high TBR's. and who are thu.

G liKely too be heavy u••rs of long distance services.' This

, 11~~ of plaintiff.' best customers is clearly the .ort of
I

8: proprietary 1nformation which congre•• intended to proc.c~ Dy

9 enacting section 422(.) of Titl. 4'.
10 Plaintiff. have therefore damcnatrated that they are

11 li~.ly to show that defendant.' have violatad ••ction 244{a)

12 of the l~i' Act.

13 3 • Mi'.p~rqpri.;iQQ or Trade Sec..~.

14 Plaintiffs AT,T'8 and Met' ••ixth cl~im fer reliee, and

lS plaintiff Sprint'. fourth claim tor relief. assert claim. for

16 violation of the uniform Trade Secreta Act.

17 a.

18 t1nc1ar the unifor1ll Trade Secreta Act (waTSAW). codified in

~9 I Ca:ifomia &. C~lifornia Civil Coda II 3'2'-3426.10. a ~trade

20

21

22

24

45

26

27

28

from the TBI..

• ,1aJ.D.t:1ffa ;Rffel" ev1duc. that W ttl ha single bese
predictor of fu~ure lCDg d1.tance u••se ia actual p••t u8age of
long c!i.•eance.· (Piccirilli Dec1. 1 5.) Fuz'theZ"lllOZ'.. ·custcmers
who .pend $25 pel' IIOnt:.h Oft long diatance U. COD81dar.a Mavy
users of long cUatanc. aDd are IUllCDg the moat profitable 10ntJ
distance CU.Comu8.· (MaMell. Decl. 1 15.) t)e~.Dd.nt.. do not
respond. to thi. evidence. Sinc. plaintiff. ba". Also
demonatrated that. tha av.rage local bill i. $25, ehe $50 IIlinilll'Wll
requirement fol' ehe PI Awara. .progr.. ..~.. to identify
customers Who probably spend 1IIOre t.h&n $25 per month on long
di.tance, and are thU8 plaineiffa' meat profitable cu.tomer8.

-~3-



1

2

3

4

5

6

7
,,

81

.1 _.'

secret' is defined aa;

a fQrm~l., pattern, compilation, program,
davie., method or techniqu., or process
that:

(1) Derive. 1nd&pendent economic
value, actual or potential, from noe being
generally known to the public or to other
parsona who can obtain economic value from
its diaclo.ur. or uaei and

(2) I~ the aubj.ct matter of efforts
that are reasonable under the
circumstance. to maintain ita .••crecy.

9 Cal. Civ. Code i 342'.l(d). 80th of th••• elements mus~ be

10 establiahed before a prot.ctable trade s.cr.t can be found.

11 SAa Amerisan Cr.dit Indemnity Co' y. Sack., 213 Cal. App. 34

12 622, 630-31 (1989).

13 The OTSA d.tinea ·mieappropriationW .a follow.:

14 (1) Acqui.ition of a trade ••c~t of.
another by a per.on who know. or ha.

lS reason to know that the trade aecret va.
acqu1rec1 by ;l.mproper mean.; ~

16

17

18
"

:. 9 "

20

21

22

(2) Diaclo.ure or use of a trade secrec
of another withcut expr••• or implied
consent. by a pe~.on who; • . . (8) A~ the
time of d1.clo.ure or was, knew or had
rea.on to know that his or h.r kDotfledge
of the t~.de a.cret va.; . •• (11)
Acquired UQC\er circu1UtlAC•• giving ria.
to a duty to ..illtaiD it•••crecy or limit.
it.. u.e; or ti11) Derived troll or thJ'ough
• pencm who owed a duty to the peZ'aoli
aeeJUag relief to maintUn it. ..cncy or
limit it. u•• , .

23 Cal. C!v. COda I 342'.1(~) (emphaaia added). Actual

24 nLisappropriat.lon 1. Det nec:e••ary to 8uataa a requeac for

25 injunctive relief, tba mare threat of miaapPzopl'iatian ia

~, sufficient. Cal. C1v. Code I 342'.~ (-Calctual ~ threatened

:17 misappropriation may be .njoined.") .

28 / I / /

-14-
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1 b. Applicatioa

2 Defendants do not raise any spe~if:~ objection with

3 respect eo plaintiffa' trade secret. claims; apparently

4 r@lying on their general argument, which the Cour~ haa

5 rejacted, that plaintiffs do not own the TaR data in que.tion.

S Applying the standard. of the OTS~, the Court finds that

7, plaintiff. have demonstrae.d that they are likely to succeed
i

e on this claim.

9 1. Itade seCrCh

~O The Qat&b•••• which pl~iDtift. transmit to Pacific Bell

11 are trade secrets. Tho•• billing and uaage databases &re

12 compilations of data which are ·el.~tronically tr~mitted to

13 Pac1!ic Bell by th. plaintiffs. Each plaintiff.' data i.

14 transmittea in a unique proprietary format, and can only be

15 accessed by Pacif1c ••11 through tha u•• of a propr1e~ary

16 system apeeifically de.igaed for each plaintiff. (Elizondo

17 Decl. 1 '.) Plaintiff. have introcluced unccntroyerted

18 evidence that the datAb•••• derive 1n4apenden~ economic value
~

:"3 t rom not: being know to the public: oX' to competitora. and that

20 the dat.aba••• are tba subject of rea.onable effort. to

21 maintain their HCJ:'eCy. (Banco Decl. ,. 7-10 I 11-1) (AT.T) I

22 Arnett 5/7/9' Decl. 11 '-10; 18-l' (NeI); Morrison Decl. l' 7·

23 10; ~8-1J (Sprint).)

~, 11. PDauth g E \ze4 Riaelg'uro

2S Plaintiffs bave alao demo~tr.t.4 that def.n4aDt. are

26 using the informat1oD iD their c!ataha••• a. pan of the is

27 Awarda progxam without the permJ.••ioZl of the plaintiffs. and

28 that at the tinwa of U8a, c:lafeDdanea had reaacm to know that

-15-
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1 eha inf~rm&tion w•• "acquired under c1rcum.tanc•• giving rise

2. to a duty to t'!'.a1nta1n its secrecy or limit its use. lit Cal.

3 Civ. Cod.e I 3'26.1 (bl (2) (B) (i1); s.u Ojala y. Bohlin, 178 Cal ..
4 App. 2d 292, 300 (1960) (having received plaintiff' a

5 confidential information :0% one purpose, defendant could not

6 use it for anoeher). ~ di.ca•••d abov., the TSR databa.e

7 which defendants ua. to calculate the award. in the PB Awards

81 program is creataa, in plr~, by u.1ng the proprietary

9 a~t.bl••• which pl.intiffs prOVided un4er the Billing

10 Agreement.. Furthermore, &s discussed, the BillinS Air••manta

11 prohibit Pac1fie Bell ~rom aaing tho•• databas•• in this

12 f ••hien. The Billing Air••ments also require Paci~ic Bell to

~3 m.intain the confidentiality ot tho•• databasea, Ana to lim~~

14 their a •• to that which ia necessary to perform the Billing

lS Agreements.

16 Therefore, plaintiff. have 4emcnstrated that they ~r.

17/ likely to succe.d on their Trade Secret. claim.

18 6.

19 I: Plaintiffs AT.T'" and Mel'. fourth ana fifth claiu for

20 relief I.and plaintiff SpZ'int' •••.:oa4 &Aci third claim. for

21 relief, ....rt ~1a1ma foZ' Obf.~~ Competition UDder ••ction

22

23

27

28

• plaintiff. 60 not 4!.tinguiah P.c1fi~ ••11 from the
other defenc1aDt.. To ebe ext.lie that the othe% dafelldaDta In
not partie. to the Billj,llg ".MDt., their receipt of tha trade
.ee~.t. at issue i. -u.•.. '. by a par.OD wbD ... [aJt the
time ot di.clo8Uft OZ' 1.18., knew or had reuOII to kDow thilt his or
her KnoWledge of the trade ••cret va•..• [d]erived from or
through a per.on who owed a d\Lty to tM peracm ••ekiDg relief to
mai~ta1n ita ••crecy or limit ita v••• • CAl. civ. Code I
3426.1 (g) (,2) (I) (iii) .

-1'-
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1 43(a) o~ the Lanham' Act and under California Business and

2 Pro~ess:.i.ons Code IS 17400 .1tl Plainti~fs a"sert that

3 defendant.' advertis.m~nt. for the PB Awud.. program are

4 misleading bacauae: (1) they su~~•• t that plaintiffs are

51 affiliated with the PB ~ards program, and (2) they include

6 releases which are ineffective.
i

7 a.. Legal S~clar:4

a To prevail on ~ claim under sect10n 4JCa) of the ~anham

9 Act, 15 U.S.C. § 112SCa) I plaintiffs must demon.trace that (1)

10 defendancs -made fal •• or deceptive advert1••mencs and

11 representations to customers"; (~) -those advertis.ments and

12 representationa actually 4eceived a .ignificant portion of the

13 consuming public ft
: and (]) plaintiffs were 1nju~edcy,

14 defendants' conduct. William H. "9;:;1. co. y. GrOup W IpC;,,

lS 66 F.3d 155, 157 (9th Ci:. 1995). Althcugh moat section 43(&)

16 claim. involve an •••artion that a defendant attempted to p•••

17 its goods off a8 tho•• of the plaintiff, the Ninth Circuit has

18 not limited section 43(a) to ·pas.ing-off- claima. H.tP0r

:~ : Bouse. In;. Y. Thom" WAl,OP IpS, •• , '.Jd 1J7, 208 (,th Cir.

~o 1989) •

21

22

23

25

26

2;

28

~. ~11catiOB tba~ plaiDtlff. .a4dz•••_
~..

Plaintiff••••ert that defendant.' advertisement. for the.

10 A <:1~111 for unfair ccapatiticm UDder the cal. au.. ~

Prof. Code II 17~OO at sag. i. 'aubltantially congzuent· to a
cla1m under tn. t.Dbu Act. au kIF'" of Mpt:ien 'istur' 1rt'
y. Cr;lt1y. Hgua&. '44 •. 24 1••• , 1.5' ('eh C1~. 1"1).
Accordingly, the Court wili treat thea. elaim••• on. for the
purpose of this motion.

-17-



1 PB Awar~ prcgriU'll mialeadingly wgg••t that the plaintiffs are

2 a~filiate~ wi~h the PB Awa~Qa program. P:a1nt1f!a argue ~hat

:3 "by empba.i:z1n; the ap~lic~ility of the prQiram to All

4
j

telephone charge., inoludini long distanoe- the advertisements

S s~9gest that the plaintiff., long d1stance companies, endorse

6 ;h. program. Oefendants assert that the adverti.ementa do not

8 Plaintiffs pro~l~e no evidence that any customer. hAve

9 actually been-confusea, but inate.4 argue that confusion is

10 apparent from the face of the -advertisements. 11 Thia Court

11 disagrees. Only an aS9re••iv. misreading of the

12 advert1semanes would le.~ to thia conclusion.

13 The direct ma11~ .dve~isem.n~ .ubmitta4 by plaintiffs

14 states:

~~ Plaintiff. de .Ubmit the 8elf-••rviDW 4eclazatioD8 of
the1&' a.-ployee. that, 1n thair opizliDl1. t.ba adYazti••_nta are
mi.lea.din9. (BiHzza 5/7/" Decl. 1 11 (AT"'" DiviaiOZl. Muager,
Pacific Region); Morri.on Decl. , 2' (Sprint V1ce P%e.ident of
Billing Service.); Arnett Decl•• 27 (MCl National Director of
LEe Bil11ng ~ Collec~1ona).) The COUrt doe. DOt find these
declarations persuasive.

And it doe.n't matter 1f your long diatuce comP~DY is
already award1ng you tor long-diaeuce calla -- you don't
have co give that upJ Becauae we'll even reward. you for
your long d1.eanc:. calla 80 long aa ~bey are billed
througb Pacific aell .•..

(Bia~zza 5/7 Decl. Ix. 1.) Tha di~c:t -.11er alao include.

two coluama of -Awud Parener.· whioh CODtain the logo. o~

••v.ra~ c:ampaaiu. Plaintiff.' l1Ulea de ACt ~pear anywhar.

15

16

17

18

20

21

22

:2J

24

2S

26

27

2&

only
your
long
like

Pacific ;.11 Aw~ let. you earn 1-.%4 Point. for
ut1za phcna bi.ll. We include local call.,.. _your
distance calla bill.d through Pacific Bell,_service§
call Waiting • - evaryth1ng inJ:!uc:1ad in your bill.

-18-
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1. in the 4irect mailer.

2 The Court rejects plaintiff.' assertion that because the

3 mailer aeatea that cu.~omar. can receive points tor long

4 distance c.lls billed throuqh Pacific Bell it implies that

5 plaintiff3 endorse the program. The mailer clearly

6 distinguishes the PB Awards p~ogram from long distance

711 companies' prog~ams..Further, the mailer distinguishes

8 defendants from the long distance companies, referring to

9 d.fendant. as ·wa R
, as opposed to ·your long di.tance

10 comp~y·. Finally, the mailer clearly lists the name. of

11 "Aw~rds Partner8 M , which liae dee. not 1ncluda any of the

12 plaintiffs. The Court therefore finds that this ma11er does

13 not suggest that plaintiff. endorse the PI Awards program. 1a

1. AJI tn. Court find. that the adverti.ement. -de not

15 misleadingly sugge.t that plaintiff. aDdor.. the PB Awards

16 program, plaintif~. have not de1lOl1Strated my likel;Uiood of

17 succes. on this claim.

18 CI.

13' Plaintiffs also cOntend that the advwrti.ements are

20 mialead1ng beeaWi. they IUgge8t that c:u8tca.r. c:an .imply sign

~1 a ~elea•• and aaabla defendants to u•• the Tla to calculate

~2 aware! point.. The Court !l••d. not addre•• whether tAo..

23 statement. ngazdiDg the effeetivmw•• o~ the rele•••• are

24 fala. or mialeacliDQ, however, ]:)ecau•• pla1nt1ffa have not

2S shewn that the a4verti••MI1t. will aau.. any 1Dj1UY ~o

26

27
12 The other advertisements aubLitted. by the plaintiffs

28 are similarly~ misleading.

-19-
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1 plaint~~~•. u

2 Plai~tiffg contend th~:, ainee the releasee ara

3 ineffective, injury mu.~ ce presumed eo follow frcm

4 Qefendan~s' fal •• representacion. because customer. will

5 a••um8 that plaintiff. h~ve endorsed the PB Awards program.

6 They argue that -(wlhen plaintiffs' custcmers find out that

7 they cannot earn [points based on long distance u.age] ,

9 beca~•• ~he current prQ~ram violates the law, th.y will

9 attribute Pacific's unlawful and deceptive practices to

10 p~aintiff8.It

11 ~ diacuaaed earlier, plaintiff. have nQt Qemonstrated

l~ that defendant8' advertisements augg.at tnat the PI Awazda

13 program ~. endorsed by the plaint~f~.. Therefore, there can

14 be no implication that plaintiffs participated .in any alleged

15 wrongful program. To the contrary, it 1. c,lear from the preas

16 reports which have been ganerata4 by this cale that plaintiffs

17 do not endorse the PI AwaZ'cU prograna, and in fact oppo•• it.

18 (Hewitt 6/25/96 Decl. Ex. B; Mazzarella 5/13/96 Decl. Ex•. A •

:'9, S.)

20 It...i8 po••1ble that, a. pla1nt1ff8' a•••rt, customers

21 w111 blama the plaiDt1ffa for the fact that the P8 Awards

22 prQ9%'ala aight be IDOciifie4 or diacoa.tinuecl ., • ~••ult of th..i.a

23

~4

25

26

27

28

U The Court aot••, hoveveZ', that the acl8 are not
technlcally fal... wbil. dafaad8nta ara p~ited froa u.1ng
plaint.iffs' propzoi.tuy infoJ:W&eiOD, defen.danc• .-y WI. T8Jl
information if ie i. not obtainecl fro. plaincif!.. Flathenaore,
the tact that defen4aAta will not be allowed to operate the PB
Awarda pros-ram in eb• .exact ruftDe¥' in which tMy origiDally
in~end.d de•• not nee•••arily mak8 their initial rep~•••ntation.
fal.e or l1li.leading at. the tim. they were made.
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1

4

3

5

a

9

10

11

12

13

14

15

lEi

17

18

~o

21

22

23

45

26

21

28

<iiccion ..: While plaintiff' have the legal right: to strictly

enforce protect~onl they have under contract and statute, they

have no right to ba'in8~la~ed from the pug11c'. raaction eo

their elece10n to exercise ~hose protections. Such a

typothetical negative ~eaetion ~o plaintiffs' decision to

contest the PB Award. program would not be attributable to

defendants, and/or ~o a belief that plaintiffs were complicit

in the uunlawful or deceptive- P8 Award. program, but rather

on a belief that plaintiffs ara Qverly litigious. Moreover,

this i. only one of a myriad of po.sible public: reactions to

thi. action; the part i •• h~v••ubm1tt.4 no evidence that there

will be any public reaction ,at all.

ASSym1ng arguepdQ that the r.l..... aze inaff.ctive ~

that the advertisement. a~e mieleading, the Court tinda that

plaintiffs have not demcnatraee4 that the alleged

miGr.pra••ntatione have or will CIU•• A:l1y injury to

plaintiff.. Since injury ia • r~ir.4 olement of the unfair

co~p.tition claim, p~a1ntiff. have not demcn8trate4 any

l~kelihood of succeason thi. claim.

8. ' .. tme..uate 1M %~~epa~ule kIa

Platnt1ffa contend that defend.nt.' act10D8 are qarm~ng

plaiDt~ff. 1D thr.. way.. Firat, plaint1ffa contend tbat

defendant. a~e uaiDg plaintiff.' p~prietary 1nfQrmat~on to

SOlicit plaint1~f.· au.tomera. S.cODd, pl&i~tiff. co~t.nd

~h&~ ~os. of eOftero~ aver their traa. ••c~at. i. it.elf a harm

that warrant. an injunction. Third, plaintiff. cOAtanc! that

d.~.n4ant.' -m18repr••entat1on.- are likely t~ cau••

plain~ift. to loa. goodwill with their cu.tomar.. Consistent

TOTA.. P.l1
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1 with thei~ ae8ert1on that ~~aintiffs do not own the TBR

2 information, defendant-II asser1: that no harm i. occurring.

3 1. SPlic1tltien/Lpe' ot btl.tom.rs

4 Plaintiffs contena that defendant. are WTongfully

5 solicieing plaintiff.' b••t customera, b••ed on the

6 information obtained from plaintiff.' databases as to which

7; customers are the heavieet u.ers of long diatanee. Use of

8 trade secrets to .olicit custom.r. ia a irreparabl. harm which

9 will support che granting of a pr.li~1nary injunacion. £&s

10 Amarican Cr.~~t Indempityce., 213 Cal. App. 3d at 637.

11 However, plaintiffs' a•••rtion. are noe eupported by the

12 evidence.

13 Plaintiffs conten4 that defendant. are u.ing the PB

14 Awards program to -lock in- cuatomer. who will"remain with

lS defendant. in the local market and ~itch to Pacific. Jell

16 Communications for long clistanee ••nice when that service is

11 available.
I

IS With re~.ct to the long distance market, plaintit~.

19 cannot show tnnc4iat- injury beeau•• there i. no evidence that
"'

20 Pacific Bell Comwmic:atiorw will be provi4ia9 long cU8eanc:e

21 8e"1c:. in the 11.U' future. Indeed, in a Wall Street Journal

22 inteZ'V'i.., plaintiff ATilT'. Cbaizoman ••••rted thAt the local

23 Bell. an DOt likely to provide lOAg di.tanca ..rv1ce uncil

24 the n.~ century.~4 (Hewitt 6/25/" Decl. !IX. C.) Whet.her or

25

26

27

28

~4 The d.elar.ti~ .ubaitted by plaintiff. lB connection
with thi. motion contain fa% 1••• pe••imi.tic ••••••m.Dt. of
defendants' ability to compete w1th the plaintiffs for long
dictance customers in the near future. <I.a., Levine 6/4/'6
Decl .• 12 (estimating Pac1fic Bell will ent.r long distance

-22-
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1 not defendant. would like to u•• thi. information to .olicit

2 long distance customers at lome undefined tim. in the future

3 is irrelevant to thi. motion. Plaintiffs have not shown that

4 there i8 any current or ;m~nent solicitation of their long

S diet.nee customers.

6 With respect to local customers, plaintiffs bave not

7 demonstrated that defendant. are soliciting p1aintiffs' local

8 customer.. Inde.d, plaintiffs have not demonstrated that they

9 ~ any lQcal customers. Nor can plaintiffs make that

10 shoWing becauae plaintift. are not currently providing local

11 service. pl&in~iffe do not intend to provide local servic••

12 for 6 to 12 T1\onthll. CL.;....., LeVine Oecl • 13).

13 At best, plaintiffs have shown that defendant. are

14 soliciting their own cu.tomera in an attampt to discourage

15 thos~ cuatomers from switching t~ pla1ntiffa for loea~

16 ••rvice when such .ervice bec:onaa8 available. il How-v.r,

17 plaintiffs have not dnIonatratea any liJs"libogd that current
I

:a~ customers of defendants~ chao.e to .tay with Pacific Ball
I

19 .imply beeau•• of the PB AwarcS. progr... IDd.eed, plaintiffs'

20 evidence .ugp_t8 that it i. impo••1bJ.e to gain any

21 s1gn1ficant Dumber of Aw~d points within one year (Mannella

2;1

23

24

25

26

2'7

29

market in aarly 1"') .)

lS t)efaDdante adait tba~ ehi. p~.. 18 1ntenad to
protect their local cuetomer ba.. again8t competitlOD from the
plaineilt.. -The purpo.. of ['9) Awarda ia to retain ~acific

3el1 residential cuatomera, to thank t~m for'their loyalty to
Pacific 8ell, and to provide a veh1~1. to encourage cuatomers to
stay with Pac1fiQ Sall 10 the a4vent of competitive o~faring. in
the market of local telephone exchan;e .ervice. w (Hewitt 5/7/96
Decl. 1 4.)



• .. "- ­.' ,".

, " -, - ; \;.'." ..... .- .• _.1

1 Decl.' 14); therefore, the Pi AwardS pro;ram, by i~.elf,

2 would seem to provide little incentive for cuatomer. to remain

3 with Pacific Bell,

4 Inde.d, the opposite inference is equally likely.

5 Plainciffs' customer. may be inclined to transfer to

b plaintiffs' local service for the convenience of unifying

7 ~hei.r local and long distance services. 16 There simply is no

8 evidence in tha record as to which, if .ithe~, of these

9 posSibilities will ooeur. Thus, the Court finds that

10 plaintiffs have not demonstrated that defendantl' current use

11 of plain~1::.· proprietary information is haVing any present

12 or imminent effect on plaintiff.' pr••ent or future customer

13 base, a requirement for granting of preliminary relief.

14

lS

2.

Plaintiffs a180 contend that their 10.. of cont~ol over

16 their trade secret. i. itself an irreparable harm. fllia

17 argument 11 aupported by the ca•• law. Jaa,~, 2er1pheral

:a Devic,' CQrp. II Y verve:a • 199! U.S. Ci.t. LEXIS 1138'*~7-28

19 (N.D. II. Augu8t 9, L995) (-Once informatioD loa•• it-

20

21

22

23

24

25

26

27

28

11 'The Court linda that the irlteue cOtBPetition between
plaintiff. fo~ cuatonar., and the wide Ya~1.ty of deal. and
incentive pr~a.. wbic~plaiftt1ft. u.. to induce eu.tomer. to
change loag-41.tance provider., i. a proper aubjece of judieial
notice under 'ederal aula of .vidence 201. Givea the n.arly
daily barrage of tel.vi.ion, radio, ancl print .c!vert1....nt..
regaZ'd1ng this corapetieioD lwhich rival. the "Col. War." of the
1980'8), the Coure f1D4a that, this competition 1. -generally
known wit:hin. the territo~1aJ. juriac:l1c:tic:m- of ~is C:Q\art. an4 i.
·capable of accurate an4 ready determination by resort to aourc••
who•• accuracy cannot re••onably be que.tione4.- F.R.2. 201(b).
The parties stated at the hearing that they have no objection to
the Court'. taking j~1cial not1c:e of th1. information.
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1 confidenti~lity, there is no amount ot money or effort ehat

2 will make it confidential again. II}. As the COurt has found

3 that detendants are mi••ppropriating pla1ntitf.' trade.
4 secrets l the further misappropriation of tho•• aecrets

S constitute. an immediate and irreparable harm which will

6 support the i ••uance of an injunction. sa: Tracer Res=.xcn

; CQ~. v. Natignal Enyironment,l service Co., 843 P. Supp. 568,

8 57! (0. A;lz. 1993) (-An injunction against the use and

9 disclosure of a trade secret that ha. been .hown to have been

10 miaappropriated will pre.erve and not alter the proper status

11 quo under t.he law.·).

12 3. Le., of Goodwill 'rpm Mi.regre••Pt.tiap.

13 Aa d1seussed abov., the Court f1nda thae plaineiffs have

14 not demonaerated that they are b.ing injured by the .llegedly

15 misleading a<!venia.menta, or that it is likely that ..•uch

16 injury will oceurin the immediate future.

1 7 c. BalaAGe of Jrard8hip.

~Sl ~.fendants did not address this i ••u•• therefore, the

1 ~ only hardthip. which the Court can ~lY'le are tho.e that are

20 raised DY plaint:!.!f. or are. obvious tra. the record.

21 1. Harm to 21• i ptifl. 1f Xnjunstiep i. nenied

22 ~ 41acus.e4 ~.,., de:andant8 are bnac:h1ng the Billing

23 Agre•••n~. and mi.appropriating pla1nt1f!,' trade ••cree•.

24 The•• mac!eeda .llow c!afendantll to compile a liElt: of

25 plaintiffs' be.e cuaeomers, aDd to ••~ moD8Y by exploiting

26 plainti~f.' databa... rather than cr...te their own. The Court

27 find. that a continuation ot thil activity 4urinq the pendency

28 of this action po••••ome risk of~ to plaintiff••

-25-
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2 Granting an injunction will require defendants to modify

3 ch. PB Awards program, ~hich will procably result in
,

4 1 substantial costs to defendants. (HewitC 6/24/~ Decl. 15&

5 Ex. A). However, since it ie very likely that the PB Avard.-

S program as currently organized is violative, of the Billing

7 Agreements and federal ~d state law, the requirement that it

S be changed does noe con.titute a .ignificant hard.hip.

9 Furehermore. as plaintiffs po1nt out, defendant. need not

10 change ~he ~B Awards program completely. Nor must defendants

11 cease using Till iLS th~ basi. for the PB AwarcU Program, the

12 circumstance that defendants argue will create a great deal of

13 harm.:'~ t>efendant8 must merely di.cont.inue u.:Lng the

14 proprietary database. prov14e4 by plaintiffs in connection

15 with the PB Avard. prog;-am. 'there 1. no sugge.tion t:-~at

16 defendaDt. may not .imply create their own database of TBR

17 amounts by acqu1riDg the information directly from c:u.stomers.

18 L.. Ba11nS'

19 The Court finda that the balance o~ hardah1ps de8cribed

20 ~. favoZ'. tha gretinQ' of aD injunctlOD.

21 D. ~l:f.a ratu.at

22 ••1tber sida has cited any publ1c interest which would be

23 affee~.d. by th1.-injunction. and the C:oure findathae the

24

25

26

27

28

L1 Oefenc1ants' 8upple1llutal br1ef1~ Oft tM issue on the
bend requirement only cU.c:u•••• harm ;0 che de!end.aftta if they
are enjoined frena adJD1n1.tering the ,. Ava2:U program OIl the
ba.is of TaR, baaed OD the1r repre.ent.t1~ to customers that
TBll is the b••i. for the program. anc! em the daeaba••• wh~ch were
created for the progrUl which an b••ed Oft TIll. (Hewitt 6/25/96
Declo ., 3-5.)

-2'-
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1 availability V=l non of the PB Award. program is not a matter

2 of public interest. Compa•• Fund For APi,,'., In;., 962 F.2d

3 at 1401 (tinding public intere.t where there wa., inter alia,

4 "(.1 serious threat (to domestic cattle and humans) of

5 bruccllos1' La. fatal dis.a••] It); BClushi y. Woodward., 598 F.

6 Supp. 36. 37 (D.D.C. 19a.) (pub11e interest in free speech).

7 E.

8 Aa diseu•••d above, plaintiffs have demonstrated a strong

9 likelihood of sueceS8 on their breach ot contract, traae

10 secret, and telecommunications act claims. Plaintiff. have
I

11 also demonstrated that defendants' conduc~ subjects them to a

12 r1sk that the eonti4entiality ot plaint1~t8' proprietary
I

13 information will be lost. Co~id.ring thi. shewing, and the

14 Court' e finding that the bala.ace o! hardships favor.

15 plaintiffs, an injunction 18 warranted.

l' As required by Ped.~al Rule of Civil Procedure 'See), the

19

20

;n,

23

24

25

2'
27

48

11 All parti.. fal1M to ildd.re.. tbe bond requirement 1n
the1r movi:ng papers: the Court therefore ordend .upplemental
briefing an thia i.we. In their 8Uppl~t.l brief, plaint1~f.

argue that they tiel adcSr... the bond requirelMDt in their no
requ••e, and that tho.. argument. _re incorporated ]:)y J:eference
in the current IIIOticm.

Pre8Um&bly, plalnt1ffa are r.f.~r1n9 to the notice of ~tion

which they filed which purport. to iDCorporilte all ·other papers
.nd pleadings on file in this matter- into plainc1ff8' current
motion. Thi. t.ype of inccn:por-atlon by referenee ia inadeq\laee
and unacceptable. The CcU%t'. Local Rule. provide for a 2!5 page
limit on any memorandum of pointe and authorities. Plaintiff.·
motion used all 2S page••. Plain~iff. cannot avoid the page
limitation by purporting to incorporate ~ll argument. which were
previoualy mad. in connection with other mot1on••
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1 party seekin~ a preli~inary 1njunceion must po.t ••curiey to

2 cover the "costa and damages as may be incurred or suffered by

3 any party who i. founa to have been wrongfully enjoined or

4, rest.rained." F.R.C.P. 6S(c). The amoune of the bond ·will

5 generally be what the court deem. sufficient to cover lo••es

6 and d~mages incurred or suffered by the party enjoined if it

7 turns out that the injunction should noe have been granted."

8 Oe~ Carp· y, Q~ti-BA¥ In~., 7~8 F. SUppa 710, 718 (C.O. Cal.

9 1991). The Court, however, ha. considerable discretion in

10 determining the amount of the bond. This discretion extend.

11 to whether, in 11ghe of the likelihood of aucces. on che

12 merits, a. minimal bend, or even no bond, i. appropriate. .S&A

13 CalifQ~iA y. Tahoe legional plann'DK Agonsr, ", '.24 1319,

14 lJ2' (9th Cir. 1985) (ftth. likelihood of 8UCC••• on the

15 merit., •• found by ehe d1.trict·eour~, tip. in favor:Qt a

16 minimal bond or no bond at all.-); Seberr y. Volpe, '" F.2d

17 ~027, 1034 (7th eir. 1972) tdiatriee court did not &bu••

:a discretion by tailing eo set a bCDd where there va. a strong

19 likelihood of succe•• on en. merit.) •

20 Defendant. r.~.t that the bond be ••t at .event.en

21 mil110D dollars. They prel!ent ••id.anee that ftlOdify1ng tha PB

22 Awarda program wl11 eoat approximately $16,599,919 ba••d on

23 the current coata of 1mpleraent1ng aDd advertia1ng the program.

24 (Hewitt 6/25/'6 Cecl. 0.' ,.) Plaintiffa, on the other hand,

25 aasert chat no bond. .bauld be i1lp08ed, or, ill the alternative,

26 thae the bond ehcNld be no higher thaD S50, 000.

27 "rAJ puty ha. been wrongfully enjoined within the

28 mean1ng of Rule 6S (el when it tU%n8 out ~h. party enjoined had
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